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SMITH, CHIEF JUSTICE, FOR THE COURT:
1.  ThisMissssppi Tot ClamsAct actionfor persond injuriesarisesfromthe Circuit Court of George
County. OnMay 30, 1996, Evdyn Farley dlegedly sustaned injurieswhen shelogt contral of her vehide
due to grave on county-maintained River Road in George County, Missssippi. Farley’satorney senta
|etter to the George County Board of Supervisors (the Board) on June 19, 1996. The letter referenced
asnglevehide accident on River Road in George County on May 30, 1996, due to gravel on the road.
Moreover, it dated that Fairley sustained persond injuries and/or property damege and asked the Board

to forward the Ietter to its ligbility insurance carrier.  After Farley filed this suit againgt George County,



process was issued to R. Wayne Chrigtian (Chridtian), Presdent of the Board, and to each individud
supavisor. Farley's atorney subsequently filed an amended complaint to which the Board answvered,
rasing immunity and dleging alack of datutory natice of thedam.
2.  TheBoard moved for summeary judgment, assarting thet Fairley did not srictly comply with Miss
Code Ann. § 11-46-11. Thetrid court granted the Board's mation for summary judgment.! Fairley
requested reconsderation of the tria court's decigon which was denied. Fairley gppeded the summary
judgment to this Court.
13.  ThisCourtreversedthedecison of thetria court granting summary judgment. Fairleyv. George
County, 800 So.2d 1159 (Miss. 2001) (Fairley I). Weremanded thismatter back tothetria court for
a detlermination of whether Fairley substantialy complied with the Missssppi Tort Clams Act (MTCA)
notice provisons, Miss. Code Ann. 811-46-11. Thetrid court hed gpplied agtrict compliance sandard,
rather than that of subgtantial compliance, asto the letter sent by Fairley's attorney. 1d.
4. Onremand, the Board filed anather mation for summeary judgment dleging:

(1) Frd, Farley did not file anatice of daim that substantiadly complies with Miss

Code Ann. § 11-46-11;
(20  Seocond, that the Board was gautorily immune fromlighility for al actsrdaingto
the maintenance and upkeep of itsroads.

5.  Thetrid court entered an order granting the Board's mation for summary finding that:

the notice did not substantialy comply with the requirements of § 11-46-11 of the

Misisippi Code Additiondly, the Court finds that maintenance of roads is a

discretionary function for which soveragn immunity has not been waived for the county.
See Coplin v. Francis, 631 So0.2d 752 (Miss. 1994); Webb v. City of Lincoln, 536

1 At thetimethetrid court considered Fairley |, strict compliance with the notice provisions of
the MTCA was necessary to provide adequate notice. On December 31, 1998, this Court changed the
notice standard to substantial compliancewiththeMTCA inReavesex rel. Rousev. Randall, 729 So.2d
1237 (Miss. 1998).



S0.2d 1356 (1988). As such, the Court finds that there remain no genuine issues of
meterid fact 30 that George County is entitled to ajudgment as ametter of law.

6.  Farley rasesthefollowing issues on goped:
l. WHETHER THE TRIAL COURT ERRED IN FINDING THAT
FAIRLEY FAILED TO SUBSTANTIALLY COMPLY WITH THE
NOTICE PROVISIONSOF MISS. CODE ANN. § 11-46-11.
II.  WHETHER THE TRIAL COURT ERRED IN GRANTING
SUMMARY JUDGMENT FINDING THAT THE MAINTENANCE
OF ROADSBY A COUNTY ISA DISCRETIONARY FUNCTION
FOR WHICH SOVEREIGN IMMUNITY APPLIED.
STANDARD OF REVIEW
7. There are two fandards of review we must gpply in resolving this dispute. Frg, “[t]his Court
reviews erors of law, which indude the proper goplication of the Missssppi Tort ClamsAdt, denovo.”
Fairleyl, 800 So.2d a 1162. Moreover, wereview summary judgmentsdenovo. GrangeMut. Cas.
Co. v. U.S Fiddity & Guar. Co., 853 S0.2d 1187, 1190 (Miss 2003). Thefactsareviewed thelight

mog favorable to the nonmovant.  If a genuine issue of materid fadt exids summary judgment is
ingppropriate. A nonmovant must show by pedific facts thet there exigs agenuine issue of maerid fadt;
thet is the nonmoving party may not rest on alegations or denidsin the pleadingsto withstand the mation.

Id.

DISCUSS ON

l. WHETHER THE TRIAL COURT ERRED IN FINDING THAT
FAIRLEY FAILED TO SUBSTANTIALLY COMPLY WITH THE
NOTICE PROVISIONSOF MISS. CODE ANN. § 11-46-11.
8.  TheMTCA natice Satute provides

Every notice of daim required by subsaction (1) of thissection shdl beinwriting, and sl
be ddivered in person or by regisered or certified United States mail. Every notice of
dam shdl contain ashort and plain satement of the facts upon which the daim is basad,
induding the drcumstanceswhich brought aboout theinjury, theextent of theinjury, thetime



and placetheinjury occurred, the names of dl personsknown to beinvolved, the amount

of money damages sought and the resdence of the person meking thedam a thetime of

theinjury and a thetime of filing the natice
Miss Code. Ann. §11-46-11 (Rev. 2002). ThisCourt requires* subgtantid compliance” withtheMTCA
notice providons. See Carr v. Town of Shubuta, 733 So.2d 261 (Miss. 1999); Reaves ex rel.
Rouse v. Randall, 729 So. 2d 1237 (Miss 1998). However, while plaintiffs need only substantialy
comply with the MTCA natice daute, “we can hardly &ford rdief under the [MTCA] when thereisno
effort to comply with the procedurd mandates” Littlev. Miss. Dep’'t of Human Servs., 835 So.
2d 9, 12-13 (Miss 2002) (emphasis added). Thet is, “[t]hough substantiad compliance with the notice
providonsis auffident, ‘ subgantid compliance is nat the same as, nor a subtitute for, non-compliance.””
Galev. Thomas, 759 So. 2d 1150, 1158 (Miss. 1999) (plurdity) (quoting Carr v. Town of Shubuta,
733 S0. 2d 261, 265 (Miss. 1999)).
9.  Although subgantid compliance is a legd quedtion, factud andlysis of our cases shows that
Farley's ldter to the County fails to meet even the subgtantid compliance dandard. That is “[t]he
determination of subgtantid complianceisalegd, though fact-sengitive, quetion.” Carr, 733 So.2d a
265. Intermsof compliance with the natice provisons of the MTCA, the present casefdlsin the range
between Gale and Carr.
110. InGale, the plantiff did not assert thet the MTCA notice provisonswere stisfied. 759 So. 2d
a 1158. Moreover, theplaintiff did not even argue substantid compliance. Rather, shesmply argued thet
the notice provisons were ingpplicable to her. 1d. ThisCourt afirmed the summary judgment infavor of

the defendant city. 1d. a 1160. Likewise the plantiff in Little faled to meet our subgtantiad compliance

requiremat. Theplantff in Little served the Attorney Generd with process, and therewasno evidence



thet the plantiff attempted to serve anyone a the agency or the agency’s chief executtive officer. Little,
835 So. 2d a 12. Moreover, theplaintiff did not meet the satute of limitationsrequirement. Furthermore,
the plaintiff did not file anatice of dam to tall thelimitetions period. Thus, we conduded thet the plaintiff
had “not done anything which is required under the Missssppl Tort Clams Adt to sue a governmentd
eity.” 1d. However, the plantff in Carr subdantidly complied with the MTCA natice of dam
provisons. 733 So.2d a 265. The Courtin Carr hdd:

Car provided Shubuta with dl of the reguired information except aliquidated amount of
dameages, dthough she dated the extent of her injuriesin adequete detall. She was given
the form by adty employee and asssted in completing the form. Furthermore, once her
damages were asoartainable, the adjudter was made awvare of same and actively pursued
settlement with Carr and her attormey. It is not difficult to find in this case that Ms Car
subgantialy complied with the natice of daim provisons of the act.
Id.
11. Thesecasssexemplify themarked contrast in compliancethat we have previoudy congdered. On
one hand, we havethe plaintiffsin Gale and Little who dearly did not meet our substantid compliance
requirement. At the other end of the spectrum is Carr, in which the plaintiff subgtantialy complied with

the satute ssmple gandards by providing sufficient information about hersdf and the cause of her injuries

112. Here, however, we are unwilling to overlook the dear mandates of the Legidature and our
precedents.  Itisnather possble nor prudent to reduce the determination of subgtantid complianceto a
rigid mathematicd tes. However, we note that George County argues convinangly that under Fairley’s
view of subgtantid compliance, a plaintiff who complies with only about 25% of the MTCA natice

requirement achieves “ subgtantid compliance’ for purposes of the Satute and our caselaw. The County



aguestha Farley’ sletter wasin writing and gave thetime and place of theinjury. Theletter was not sant
to the County, but rather to an attorney. The County dso points out the following defectsin the letter:

Thisletter was not (1) sent registered mail or cartified mail, nor wasit ddlivered in person;

(2) did not contain ashort and plain atement of the facts with regard to drcumdance of

inury; (3) did not give the extent of injuries; (4) did nat give the name of dl persons; (5)

did not ligt the damages sought; and (6) did not give the resdence of the daimeant.
113.  The separate opinion arguesthet the facts in Reaves and those present here are Smillar or even
identicd. Thisisamply notthecase Here, we have abare atempt & “minima compliance” cartainly not
“aubgtantid compliance’ as required by Satute and as contemplated by our precedent case law. Farley
mede no attempt to comply with a least Sx datutorily required factors. We recognize “regarding extent
of injuries’ requirementsthat on occason thefull extent of suchinjuriesmay only becomeknown & alater

date. However, aplantiff isrequired to reved the extent of injuries known a the time the natice letter is

sent. Wehold, asin Gale and Little, thet Fairley did not substantidly comply with thesaute. Our role

isoneof interpreting the law as passed by the Legidaure. Accordingly, this Court will interpret the Satute
as written, ever mindful thet the Legidaure has the ultimate authority to further modify the datutes if it
deems necessay.
114.  Wefind thet thetrid court did nat ar infinding thet Fairley failed to subgtantidly comply with the
MTCA natice provisons Therefore, thisissue is without meit.
Il.  WHETHER THE TRIAL COURT ERRED IN GRANTING

SUMMARY JUDGMENT FINDING THAT THE MAINTENANCE

OF ROADS BY A COUNTY IS A DISCRETIONARY FUNCTION

FOR WHICH SOVEREIGN IMMUNITY APPLIED.
115. Becausewefind that Fairley did not subgtantidly comply with the MTCA natice provisons and
summary judgment was gopropriate, we need not condder this assgnment of error.

CONCLUSON



116.  For theforegoing ressons, wefind thet Fairley’ sassgnmentsof error arewithout merit. Therefore,
the judgment of thetrid court isaffirmed.
117. AFFIRMED.

WALLER AND COBB, P.JJ., CARLSON AND DICKINSON, JJ., CONCUR.
EASLEY, J.,, CONCURSIN RESULT ONLY WITH SEPARATE WRITTEN OPINION
JOINED BY GRAVES, J. DIAZ, J., NOT PARTICIPATING.

EASLEY, JUSTICE, CONCURRING IN RESULT:

118. | regpectfully dissgreewith themgority'sview thet Fairley'sletter did not subgtantialy comply with
the notice provison of Miss. Code Ann. 8 11-46-11(2). Furthermore, theletterinReaves ex rel. Rouse
v. Randall, 729 So.2d 1237 (Miss. 1998), submitted to meet the notice provison of the MTCA as
prescribed by Miss Code Ann. § 11-46-11isvirtudly identicd to theletter provided by Fairley'setorney
to the Board inthe casesubjudice. In Reaves, we found that theletter subgtantialy complied. Bassed on
the amilaity of the facts of Reaves to the case a bar, | mugt disagree with the mgority's condusion.
Reaves, 729 So.2d a 1233. | bdieve that the mgority islosng Sght of prior caselaw which no longer
requires grict compliance and the fact thet these are Smple requirementsto place the gopropriate parties
onnatice of adam.
119. Miss Code Ann. 8 11-46-11(2) Sates.
(¥ Every notice of dam required by subsection (1) of thissection shdl beinwriting,

and shdl be ddivered in parson or by regigered or catified United States mail.

Every natice of dam shdl contain a short and plain satement of the facts upon

whic the daim is based, induding the drcumgances which brought about the

injury, the extent of the injury, the time and place the injury occurred, the names

of dl personsknownto beinvolved, theamount of money dameages sought and the

resdence of the person meking the dairr at the time of the injury and & thetime

of filing the natice

|. TheLetters
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120. Themgority opinion falsto recognize that the facts here and in Reaves aredmod iderticd. In
8 Sde by sde comparison, Fairley's atorney Gia Nicole Eubanks, sent the following letter dated June 19,
1996, addressed to the Board:

RE My iet: Evdyn Fairley
Daeof Acc:  05/30/96
Nature Snglematar vehide acadent on River Road in George County,
Missssppi - grave intheroad

Please be advisad that this firm represents Ms. Fairley with regard to persond injuries
and/or property damaged she sudainedin the above refer enced accident on May
30, 1996.2

Pease forward this|etter to your lighility insurance company o thet the adjugter handling
thismatter may be in contact with me ae soon as possble. In the event that you do not
have ligbility insurance to cover this accident, contact me immediatdy to discuss your
intentionsin this matter.

| look forward to hearing from you in the near future. /9 GiaNicole Eubanks
(emphassadded). In Reaves, the letter sent to the Superintendent by Reavess atorney provided:
| have been retained by Rebecca Lou Rouse to represent her daughter, Ashley Renee
Reaves, with regard to injuries and damages arigng and growing out of a bicyde/motor
vehide accident which occurred on 2/18/96 at gpproximetdy 1:30 p.m. on the grounds of

Davis Schoal. It would be greetly appreciated if you would have your insurance carrier
contact me regarding adjusment of thisdam. /9’ Preston Davis Rideot, J.

I1. Delivery

A. Fairley

2 Thisfirgt sentence is part of the short and plain statement of the facts. Of grest Significance to
this gatement isthe language pertaining to “ the above referenced accident” which of courseisplainly stated
in the regards section directly above the first sentence beginning with “Please be advised....” This
referenced section stated that the client is Fairley, the date of the accident was May 30, 1996, and the
nature of the accident wasa*[s]ingle motor vehicle accident on River Road in George County, Missssippi
- gravel intheroad.”



121.  Ir the case sub judice, Board president/chairman Chridtian testified & his deposition taken on
November 10, 1997, that Eubankss | etter regarding Fairley's accident was handed to him, and he read
the letter. Board member OrvilleH. Cochran (Cochran) dsotestified in hisdeposition taken on November
10, 1997, that Chridian made him aware of Fairley's dams regarding her accident that occurred in May
1996. Cochran dso dated that the normd procedure for handling the mail was for the purchasng agent
to open dl correspondence addressed to the Board and give it to the Board President unless spedidly
addressed to one of the other Board members: He dso then tetified thet the County had recently sanded
the road a River Road around May 30, 1996.

22. TheBoadscomptraller, Ricky E. Churchwdl (Churchwal), in his depostion stated thet he was
the initid point of contact with the Board's insurance company once he was mede awvare of Farley's
accident. At his depogtion, Churchwell produced Eubankss letter that he hed received from the Board.
Churchwe| verified that he had st a facamile trangmisson to Jerdd Ddany a the Board's insurance
company, Titan Indemnity Insurance Company, dated July 3, 1996, on the Board's letterheed informing
therr of Farley's potentid daim and Eubankss representation. Churchwaell testified thet Board member
Cochran informed him of Fairley's accident and that adam probably needed to by filed. Churchwell dso
tetified that he dedlt with Kristie Henderson (Henderson).

123.  Ir Henderson'sdeposition, shetedtified thet in her cgpacity asan insurance adjuster for associated
adjugersthat she had conversations with Churchwel and Cochrar asto Farley's pending case. Shedso
discussed the details of Eubankss letter with Churchwell and Cochrran.

124.  Ir Eubankssafidavit, she sated that she had numeroustd phone conversations with the County's
adjugter, Henderson. According to Eubankss effidavit, Hendersor took a tgped satement from Farley

on Augugt 19, 1996, concerning the accident on May 30, 1996.



125. This Court only reguires subgtantia compliance with the natice provisons of the MTCA having
abolished the requirement of grict compliance. This Court inCity of Pascagoula v. Tomlinson, 741
S0.2d 224, 225 (Miss. 1999), stated:
Ir Reavesv. Randall, 729 So.2d 1237 (Miss. 1998), this Court adopted a" subgtantid
compliance' scheme, halding that " (w)hen the smple requirements of the Act have been
subgantidly complied with, jurisdiction will attach for the purposes of the Act”" InCarr
v. Town of Shubuta, 733 S0.2d 261 (Miss. 1999), this Court gpprovingly cited the
Indiana caseof Collier v. Prater, 544 N.E.2d 497, 498 (Ind. 1989) for the propostion
thet:
[N]otice is aufficent if it subdantidly complies with the content
requirements of thestatute. What congtitutessubstantial compliance, while
not aquestion of fact but one of law, isafact-sengtive daermindion. In
gengd, a natice that is filed within the [requidtd period, informs the
munidpdity ol thedamant'sintent to mekeadam and contans sufficent
informatior which reesongble affords the municipdity an opportunity to
promptly investigate the daim satiffies the purpose of the Satute and will
be hdd to subgtartidly comply withit.

Shubuta, at 263.

B. Reaves
726. Fallowing the letter sent by Reavess attorney, an adjuster conducted ar interview of Reavesand
Rouse. Depogtions of severd withessesweredso taken. 729 So.2d at 1238. Reaves admitted thet the
notice |etter did not meet the grict congtruction of Miss. Code Ann. § 11-46-11. However, Reaves
contended that "the deficiendies in the notice were waived or cured by dther the insurance adjuster’s
Invedtigation and rgection of the daim or the particpation of the gppdlessin discovery.” 1d.
127. InReaves this Court, by finding thet the letter subgtantidly complied with the natice provison,
rgjected Srict compliance as s forth in City of Jackson v. Lumpkin, 697 So.2d 1179 (Miss. 1997),

and Carpenter v. Dawson, 701 S0.2d 806 (Miss. 1997). The Court concluded:

10



The Missssppi Tort Clams Act gands in contragt to the dd common law
prindple of soveraign immunity where an injured party was barred from recovery againg
a politicd subdivison. The Act was adopted to reduce the harsh effect of the common
law. We have hdd that satutes such asthis should be read reasonably. See Brown v.
Flaherty, 601 So.2d 860 (Miss. 1992). A letter of notice to the chief executive officer
of the govanmentd ertity is the only means the legidature precribed through which
ovardgn immunity may be reeched. However, the Act leaves the term "chief executive
officer of the governmenta entity” undefined. Thislanguage has proved overly broad and
likdly has crested much hardship. In order to give reesonable meaning to the Satute, we
hold today thet this term may be reed to indude any of the following: presdent of the
board, chairman of the board, any board member, or such other person employed in an
executive cgpacity by aboard or commisson who can be reasonably expected to notify
the govarnmentd entity of its potentid ligbility. The purpose of the Act is to insure thet
governmentd boards, commissions, and agendies are informed of daims againg them.
Suck notice encourages entities to take corrective action as soon as possble when
necessary; encourages preditigaion sdttlement of dams and encourages more
respongibility by these agendies.

Wher the smple requirements of the Adt have been subgtantialy complied with,
juridiction will atach for the purpose of the Act. Inthiscase, wefind that Reaves
substantially complied with the notice provisions of the Act. Her notice
letter, sent to Superintendent Stevenson, liststhe personsinvolved in the
accident, when the accident occurred, where the accident occurred, and
what vehicleswereinvolved. Supaintendent Stevensonisemployed inanexecutive
capacity by the schoal board and through this letter the board was put on notice of the
dam. Theboard had aduty to inquire into the detalls of the daim.

In order to cary out the legidative purpose of providing rdief to injured atizens,
we haold that subgtantia compliance with the notice provisons of the Act is sufficient.

Reaves, 729 So0.2d a 1240 (emphasis added).

Clearly, both Reavesand Fairley sent written notice asevidenced by their letters. Inaddition, both

sidied the ddivery, viamal or hend ddivery, requirement. In Reaves, theatorney sant the letter to the
Superintendent while Fairley sent her |etter to the Board. In Reaves, thisCourt hdd thet “ chief executive
officer” may indudethe* presdent of the board, chairman of the board, any board member, or such other

persor employed in an executive capacity by aboard or commisson who can be reesonably expected to

natify the governmentd entity of its potentid lighility.” Reaves, 729 So.2d at 1240.

[11. Other Factors

11



129. Ir addition to the written notice was in writing ddivered to the Superintendent in Reaves and to
the Board by Fairley, there are anumber of other requirements that were met in both the case sub judice
andin Reaves. Looking a the two letterstogether, it isdear that both contain ashort and plain datement
of the facts under which the daim is basad. Bregking this down further, both cases gated (1) the
arcumstances which brought about theinjury: Reaves sated therewas“ abicyde/moator vehideacadent”
and Fairley gated sherecaived persond injury and property damagesin the aforementioned accident (i.e,
a snglemotor vehide accdent and thet therewas gravd in theroad); (2) the extent of the inury: Reaves
smply dated there were “injuries and damages aisng and growing out of a bicyde/mator vehide
acadent”, and Fairley sated therewere persond injuriesand/or property dameges sustainedintheaoove
referenced acadent” (i.e, asngle motor vehide accdent); (3) thetime and place of theinjury: Reaves
dtated that the accident “ occurred on 2/18/96 at gpproximately 1:30 p.m. on the grounds of Davis School”
and Fairley dated that she recaived injuries and dameages “in the above referenced accident on May 30,
1996" (i.e., thedate of theaccident “ 05/30/96" and the nature of the accident 9ngle motor vehide acadent
“or River Road in George County, Missssppl”; (4) the names of dl persons known to be involved:
Reaves dated only that “ Ashley Renee Reaves’ susained injuriesand Farley sated that Fairley received
injuries and property damage only in the above referenced single mator venideacddent; (5) theamount
of money damages sought: Reaves provides no amount of money damages and Smply dated therewere
“injuries and dameages arisng and growing out of abicyde/motor vehide acadent”, likewise Farley saed
there were * persond injuries and/or property damages’; (6) residence of the person meking thedam a

the timeof theinjury and a thetimeof filing thenotice: neitherReaves nor Fairley provided their addresses

12



dthough both were represented by legd counsd whose addresses would be reedily avalable. (emphesis
added).

130.  After viewing thetwo casesSdeby sde and kegpingin mind thet this Court ruled thet Reaves did
subdantialy comply with the natice provison of Miss Code Ann. § 11-46-11, | fail to undersand how
the mgarity can rule that Fairley did not dso subgtantidly comply with the datute. At mogt Fairley and
Reaves may be didinguished by the fact that Fairley falled to Sate the time of the accident, but did she
datethe date of the accident. However, in Reaves the only name referenced in abicyde/motor vehide
accident, which presumably would involve a leest two people, the cydig and the vehidle driver, was
Ashley Renee Reaves wheress, Fairley only referenced hersdf in the letter which presumably is correct
gnce it wasasngle vehide accident dueto grave ontheroad. The point of diting these perhgps arguadle
didinctions, week asthey are, isthat evenif Fairley faled to datethetime, which | bdieveislessimportant
giver thefact thet the date and place of the accident issupplied by Fairley, Reavesfailed to supply asmuch
information as Fairley in other aress yet thisCourt ruled thet theReaves letter subgtantialy complied with
the datute.

131.  Indeed this Court hasruled ontheissue of subgtantiad compliancein many cases See Powell v.
City of Pascagoula, 752 So0.2d 999 (Miss. 1999) (motoridt’ sfalureto include her addressand sarvice
of notice on city derk indead of the mayor or city manager subdtantially complied); Thornburg v.
Magnolia Reg'l Health Ctr., 741 So.2d 220, 222-24 (Miss. 1999) (plaintiff subgtantiadly complied
even though shefailed to indude her addressin letter, but did indude the address of the atorney handling
the daim, and the oppasing party “ could have presumably obtained the informetion regarding Thornburg's

resdence by conducting a brief investigation”); McNair v. Univ. of Miss. Med. Ctr., 742 So.2d 1078

13



(Miss 1999) (notice letter sent via United States mall insteed of certified or by hend ddivered mall
subgtantialy complied).

132. InThornburg, 741 So.2d a 222-24, this Court addressed two notice deficienciesthet ared o
presant in the case & bar. Magnolia argued that Thornburg's natice was defective because it faled to
indude Thornburg's resdence ather a thetime of theinjury or & the time of filing the notice as required
by Miss. Code Ann. § 11-46-11(2). This Court held that:

It isgpparent, however, that the scheme of subdtantia compliance adopted by this
CourtinReaves andCarr does nat requirethet aplaintiff subgantialy comply with eech
informationd notice requirement et forth in the Tort Clams Act. As noted edtlier, this
Court hddin Carr that "(i)n generd, a natice that is filed within the [requisite] period,
infoms the muniapdity of the damant's intent to make a dam and contains aufficient
informatior which reasonable affords the munidpdity an opportunity to promptly
investigate the daim stidfies the purpose of the satute and will be hdd to subgtantidly
comply withit" Carr, a 263.

This Court condudes thet, notwithstanding Thornburg's falure to incdlude her
addressin her |eter, her notice |etter nevarthd essinformed Magnolia of the substance of
her dam and provided Magnadlia with suffident informaion to conduct a proper
invesigaion. Thornburg's letter explained in depth the nature of the incident which
dlegedly gave rise to her injuries, and the letter dearly st forth the daimed damages
resulting therefrom.  Also, the letter provided the address of the atorney handling the
dam, and Magndlia could have presumably obtained the information regarding
Thornburg's resdence by conducting abrief invedigaion. Thisargument iswithout merit.

741 So.2d at 222-23.

133. Here asin Thornburg and Reaves, the letter sent contained the mailing address of Fairley's
atorney. In fact, the insurance adjuster conducted numerous conversations with Fairley's atorney and
took atgped interview with Fairley. Obvioudy, thisdeficency did not prevent Fairley from baing contected
to invedtigate the dam. Fairley’s |etter, like that of Reaves, informed the opposing party about the
"subgtance” of her dam and gave"suffident” information to conduct aproper invedigation. Thornburg,

741 S0.2d at 222-23.
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134.  Magndia further dleged that thenaticewas deficient inthet it was sent by first dassmal rether then
being ddivered in person or by regisered or certified United States mail asrequired by Miss Code Ann.
§ 11-46-11(2). ThisCourt held that:

Magnalids find argument isthat Thornburg'snaticewas ddfident inthet it was sent by first

dass mal rather than by being "ddivered in person or by registered or cartified United

States mall," asrequired by 8 11-46-11(2). The present issue has not been addressed by

aprior decison of this Court and it is dear that the present case involves atechnicd

violdior of § 11-46-11(2). We condude however, tha, a falure to comply with this

provison should not, as ameatter of law, serve asabiasfor diamisang alawvalit. Wehold

thet, in cases in which notice is sent by fird dass mail, a governmentd entity must

demondrate actud preudice resulting from the failure to comply with the "registered or

cartified mail” reguirement in order to be entitled to adigmissal on thisbess
Thornburg, 741 So.2d at 222-23.
1135.  Since board charman Chrigtian, board member Cochran, and board comptraller Churchwal, dl
acknowledged that they received Fairley's letter sant by her atorney and forwarded it to ther insurance
company, the Board has not established thet it was prgudiced by the fact thet the | etter was sent by firgt
dassmall.
136. Based ontheprevioudy ated lineof cases handed down by this Court which addressed subdtantia
compliance and not losing Sght of the fact that the Satute is intended to put a party on natice of adam,
| disagree with the mgority's holding that Farley did not subgtantidly comply with the notice of dam
provisons of Miss. Code Ann. § 11-46-11.

V. Summary Judgment

137.  Sncel disgree with the mgority's finding on the notice requirement, | will addresswhy | concur
with thetrid court's decison to grant summary judgment which wee proper on the grounds of soveregn
immunity not on the notice requirement.  Fairley contends thet the trid court erred in ruling thet the

maintenance of roadsisadiscretionary function for which sovereignimmunity had not been waived by the
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county. Fairley arguesthat duetotheloosegravd onthe county road the Board hed aduty towarn Fairley
of thehazard ontheroad. Fairley dtesJonesv. Miss. Dep't of Transp., 744 So.2d 256 (Miss. 1999),
in support of her pogtion. In Jones, this Court reversed the Circuit Court of Tunica County holding thet
the placement of traffic control devices was adiscretionary act but the County, aswdl asthe Missssppi
Department of Trangportation, had € duty to warn of adangerous condition created by the intersection if
they had natice of the danger. Id. at 258. Jones wae injuredinan onevehideacddent whiletraveing as
a8 passnger on Bowden Logt Lake Road in TunicaCounty. Therewasno sop sign at theend of Bowden
Lost Lake Road nor were there any traffic control sgns warning oncoming traffic that they were
goproaching a"T" intersection. 1d.

138. Here, thetrid court relied on Coplin v. Francis, 631 So.2d 752 (Miss. 1994) and Webb v.
City of Lincoln, 536 So.2d 1356 (Miss. 1988), in determining thet sovereign immunity had not been
waved under the MTCA. In Coplin, this Court hed that:

Boards of supervisors are vested with full jurisdiction over theroads, bridgesand
farriesin thar regpective counties. Miss. Code Ann. 8 19-3-41 (1972). Welong have
maintained thet acounty has no ligbility except asauthorized by satute. L eflore County
v. Big Sand Drainage District, 383 So.2d 501 (Miss. 1980). In Webb v. County
of Lincoln, 536 So.2d 1356, 1359 (Miss. 1988) and State for the Use and Benefit
of Brazeale v. Lewis, 498 So.2d 321, 323 (Miss. 1986), we recognized that Miss.
Code Ann. § 19-13-51 patidly dorogates the immunity of boards of supervisorsin thar
cgpacity as"oversears' of acounty'sroads and bridges. However, in Lewis, we noted
that the Satute

does infact, ranforce the discretionary-minigterid ditinction by dlowing

the board a= awhole the authority to meke discretionary decisons with

regard to the generd condition and state of maintenance of county roads

and bridges, thus leaving intact the board's qudified immunity for such

decisons.

Id. & 323. In finding that road maintenance and repar are discretionary rather than
minigerid functions we dated in Lewis:

Asauming arguendo that anindividua member of the board of supervisors

hes e minigerid duty or function to maintain the roads of hisdigrict, we
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recognize that, for various reasons, a least someroads may bein adae

of disrgpar from time to time, particularly due to lack of funds, which

would of course, require that themain, heavily-traveed roadsrecave the

Lpavisor'simmediae atention. Cartainly, meking the determination as

to which roads should be the better maintained under such conditions

would be adiscretionary matter with theindividud member of the board,

absent some persond tort committed by him.

Id. at 323.

Ir Lewis the plaintiff aleged that her injuries were causad by "numerous holes
indentations, and rough spots dong the road which culminated in cregting a hazardous
condition." Id. a 321-322, and in Webb werdiedon L ewis to find thet the repair of a
fdler gop sgn, which the plantiffsaleged caused the one-car accident inwhich they were
injured, was ds0 adiscretionary function.

Coplin, 631 So.2d a 754-55 (citing Webb, 536 So.2d at 1359).
139.  Recently this Court addressed whether the MDOT had immunity under the MTCA pursuant to

Miss Code Ann. 8§ 11-46-9. See Miss. Dep't of Transp. v. Cargile, 847 So.2d 258 (Miss. 2003).
In Cargile the Court sated that:

MDOT dams to have exercised reasonable care in mantaning the portion of
Highway 528 where the accident took place. MDOT offered thetestimony of Thornton
who gated that heingpected the road weekly. Thornton testified thet theweek beforethe
accdent hisingpection reveded only minor defects which he did not consder dangerous
or in need of immediate repar. Findly, MDOT maintains that there was no objection to
the evidencethat therewasasubsequent overlay of thishighway becausesuch overlay was
not aremedid mesasure with respect to this accident.

Cagle indgsthat thetrid court was correct in ruling that MDOT was not entitled
to immunity under MissCode Ann. § 11-46-9. He argues that the act was not
discretionary and dterndivdy that immunity waslogt when MDOT recaived notice of the
dangerous condition. Cargile cites MissCode Ann. § 65-1-65 (Rev.2001) as providing
the minigerid duty of the maintenance of date highways

It shdl be the duty of the Sate Highway Commission to have the Siae

Highway Department maintaindl highwayswhich havebeen or whichmay

be heredfter taken over by the StateHighway Department for maintenance

ir such away as to aford convenient, comfortable, and economic use

thereof by the public & dl times. To this end it shdl be the duty of the

director, subject to the rules, regulationsand orders of the commisson as

Spread or its minutes, to organize an adequiate and continuous patrol for

the maintenance, repair, and ingpection of dl of the date-maintained date
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highway sysem, S0 that sad highways may be kept under proper

maintenance and repair & al times
Id.

The Missssppi Tort ClamsAct providestheexdusveremedy for aparty injured
by a governmentd entity’s tortious acts or omissons. City of Tupelo v. Martin, 747
S0.2d 822, 826 (Miss.1999). The rdevant satute, Miss.Code Ann. § 11-46-7(1)(b),
Sates that "agovenmentd entity and its employees acting within the course and scope of
thar employment or duties shdl not be lidble for anty dam arisng our of any act of
omissor of anemployeeof agovernmentd entity exerdsing ordinary carein rdiance upon,
orintheexecution” 1d. Alternatively, MissCode Ann. § 11-46-9(1)(q) providesthat "a
govanmentd entity and its employees acting within the course and scope of ther
employment or duties Shdl nat beligblefor any daim arising out of aninjury soldy by the
effect of weether conditions and the use of dregtsand highways." 1d.

As before, Jonesv. Mississippi Department of Transportation, 744 So.2d
256, 263 (Miss1999), ads in our present explandion. The Tort Clams Act does not
odfine "discretion” Id. a 259. Prior to abolishment of judicidly crested sovereign
immunity inPruett v. City of Rosedale, 421 So.2d 1046 (Miss.1982), thisCourt used
two tests to determine immunity. The governmentd/proprietary function test was used to
Oetermine whether amunicipdlity was entitlied to immunity. Jones, 744 So.2d at 259. In
Parker v. City of Philadel phia, 725 So.2d 782, 784 (Miss.1998), weexplained that:

Under pre Pruett common law, whether a dity "enjoys the defense of

overeign immunity depends on whether the aleged conduct occurred in

the exerdse of agovernmenta function or in the exercise of aproprietary

function! Morgan v. City of Ruleville, 627 So.2d 275, 279

(Miss.1993); Webb v. Jackson, 583 So.2d 946, 952 (Miss.1991) A

aty paforming agovermentd fundion isimmune from anegligenceauit,

whereee adty paforming a proprigtary function is not immune from a

negligence sLit. Morgan, 627 So.2d at 279; Webb, 583 So.2d at 952.
Parker, 725 So.2d a 784 (quating Hord v.City of Yazoo City, 702 So.2d 121, 123
(Miss1997).

However, this test is not gpplicable to the gate and its palitical subdivisons,
Jones, 744 So.2d at 259. See al so Stokes v. Kemper County Bd. of Supervisors,
691 S0.2d 391, 393 (Miss.1997); Miss. Transp. Comm' n v. Rector, 663 So0.2d 601,
602 (Miss.1995).

At common law, this Court utilized the discretionary/minigerid test to determine
the immunity Satusof agovernmenta employee Jones, 744 So.2d a 259. Governmentd
employees are entitled to qudified immunity for discretionary acts | d. Under Mohundro
v. Alcorn County, 675 So.2d 848, 853 (Miss.1996), a duty is ministerid and not
discretionary if it is imposed by law and its peformance is not dependent on the
employeds judgment. Jones, 744 So.2d a 259-60 (citing Mohundrc, 675 So.2d at
853; L.W. v. McComb Separate Mun. Sch. Dist., 754 So.2d 1136 (Miss.1999).
See also Barrett v. Miller, 599 So.2d 559, 567 (Miss1992). The dassc definition
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isfound in Poyner v. Gilmore, 171 Miss. 859, 158 So. 922 (1935), where this Court
Sated:

[flhe most important criterion, is thet [if] the duty is one which has been

pogtivay imposed by law and its performance required & atime and in

& manner or upon conditionswhich are pedificdly desgnated, theduty to

perform under the conditions pecified not beng dependent upon the

officer's judament or discretion, theact and dischargethereof isminigerid.
See Coplinv. Francis, 631 S0.2d 752, 754 (Miss.1994) (quoting Poyner, 171 Miss.
a 865, 158 So. at 923). See also Barrett v. Miller, 599 So.2d a 567; M cFadden
v. State, 542 So.2d 871, 877 (Miss.1989); Region VII, Mental Health-Mental
Retardation Ctr. v. I saac, 523 S0.2d 1013 (Miss.1988).

InPruett v. City of Rosedale, 421 So.2d 1046 (Miss.1982), we sad that the
Legidature hes "spedficdly limited the ligbility of governmentd offidds to minigeid
fundions done, dlowing those date employees to continue thelr basc policymaking
decisonswithout fear of legd retribution.” 1d. See also Givens, 754 So.2d at 1223.

We have further darified the didinction as by defining it as directly corrdated to
the grant of immunity from negligent actsor omissons Stateex rel. Brazealev. Lewis,
498 S0.2d 321, 322 (Miss.1986). Thebadsfor theimmunity givento government officids
i< in the inherent need to promote efficient and timdy decison-making without fear of
lidallity. Id. Thisdiginctionisanintegrd part of thejudtice sysem and worksto encourage
free participation and hinder fear that goes with risk-taking Stuations and the exerase of
sound judgment. I d.

Ir Brazeale, the plantiff sued a member of the board of supervisors dleging
nedligant repair and mantenance of a county road for injuries and damages which she
dleged were proximatdy causad by the condition of theroad. | d. She dleged there were
numaos holes, indentations and rough pots dong the road credting a hazardous
condition that causad her accident. 1 d. at 322. Rdevant inthe case sub judice, the Court
daed that:

[i]f a individud had aminigerid duty or function to maintain the roads of

his didrict, we recognize that, for various reasons, a leest some of the

roads may beinadateof disrepar fromtimetotime, particularly because

of the lack of funds, which would, of course, require that the main heavily

traveled roads recave the supervisor's immediate atention ... Certainly

meking the determination as to which roads should be the better

maintained under such conditionswould beadiscretionary metter withthe

individud, absent some persond tort committed by him
Id. at 323.
At common law, prior to the enactment of § 11-46-1(w), upon receipt of notice, a
govenmentd entity hed a duty to warn of a dangerous condition. Jones, 744 So.2d at
260 (dting Coplin, 631 So.2d & 755). We have held that even where actions are
deemed to be discretionary, rather then minigerid, the question may reman whether the
public was afforded adequate warnings of the dangerouscondition. | d. a 260. MissCode
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Ann. § 11- 46-9 requires the actor to exercise a minimum sandard of ordinary care to
maintain the datutory shidd. Id. Asin Jones, MDOT has aduty to warn of dangerous
conditions if given natice, ether actud or condructive, of a dangerous condition. 744
So0.2d a 260. MDOT's duty becomes one of ordinary care in warning and/or providing
relief fron the dangerous condition to those who usetheroads. | d. As previoudy dated,
immunity for discretionary dutiesisgranted only when ordinary careisused. See Brewer
v. Burdette, 768 So.2d 920, 923 (Miss.2000); L.W., 754 So.2d a 1142. The
government actor's use of ordinary careis aquestion for the finder of fact. Brewer, 768
So.2d at 923; L.W., 754 So.2d at 1142.

InBrewer we hdd that road maintenance and repair are discretionary acts. | d.
(ating Mohundrc, 675 So.2d & 854). Usng dl of the rdevant facts, the trid court is
charged with deciding whether the decison maker used ordinary care. | d. a 923 (ating
L.W., 754 So.2d at 1141).

Ir Mohundrc, Dixon, an Alcorn County supervisor, faled to use the requisite
ordinary care when parforming hisjob of ingpecting and mantaining the county roads 675
S0.2d a 848. The suparvisor persondly obsarved alarge washout in the middle of the
county road on Sunday. 1 d. a 850. He ordered ancther county employeeto placeyelow
warning sgns on the road to the north and south of the washout. 1d. The signs were not
lit. Id. Furthermore, they were scarcdly anchored in place. 1d. Although Dixon was
worried that someone might driveinto the washout and mede severd tripsto the scene, he
took no other action. 1d. He intended to fix it on Monday. I d.

Mohundro drove his truck into the washout early Monday morning. 1d. The
darkness and rain prevented hinr from seaing thepit. | d. Mohundro suffered catastrophic
injuries which rendered him aquadriplegic. | d.

Ever though he was aware of the dangerous condition, by the time Mohundro
drove into the pit Monday morning Dixor hed il made no effort to warn the public. 1d.
a 854. We hdd that Dixon acted with such gross negligence and/or cdlous indifference
to the safety of the public as awhole his conduct was hdd to be congructively intentiond.
Id. Dixon was nat entitied to immunity. 1d. & 84 (ating McFadden v. State, 542
S0.2d 871 (Miss.1989)).

Here, thetrid court correctly found MDOT'sduty to regularly ingoect and maintain
Highway 528 to be discretionary. As previoudy dated, ever where actions are deemed
to bediscretionary, rather then minigerid, the question in this case was whether the public
was afforded adequate warnings of the dangerous condition. MissCode Ann. 8 11-46-9
requires MDOT to exerciseaminimum standard of ordinary careto maintain the Satutory
shidd. As in Jones, MDOT has aduty to warn of dangerous conditions if given notice,
dather actud or congructive, of a dangerous condition. MDOT's duty became one of
ordinary careinwarning and/or providing relief from the dangerous condition to thosewho
use theroads. Immunity for discretionary dutiesisgranted only when ordinary careisused.
See Brewer v. Burdette, 768 So.2d at 920; L.W., 754 So.2d at 1142.

Cargile, 847 So.2d at 266-69.
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140. Based on the record, Farley presented no evidence that the Board should have known thet a
dangerous condition exiged. Therefore, | would affirm the trid court's ruling thet the maintenance of the
roadsisadiscretionary function for which the County's sovereign immunity hed not been waived.

V. Conclusion
141.  For the above and foregoing reesons, | condudethat thetria court erred infinding thet Fairley did
not subgtantialy comply with the natice provisons of Miss Code Ann. 8 11-46-11. However, | believe
that thetrid court correctly ruled that sovereign immunity had not beenwaived for the discretionary act of
mantaining the roads
142.  Fortheforegoing reasons, | do not concur with themgority opinion asto summeary judgment based
or the notice requirement. However, | concur that summary judgment was proper as to sovereign
immunity.

GRAVES, J., JOINSTHIS OPINION.
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